| FUNDrNG AND DEVELOPMENT AGREEMENT

. 'I‘hls Fundmg and Developme};t Agreement. (the “Agreement") is made and entered into B
- this ﬁ&b_ day of | ey 201,’0 by and between the City of Billings, a Montana municipal
. - corporation (the “City”) a.nd the Beﬁer lelmgs Foundatron, a Montana nonprofit corporahon e
- (the “Foumidatio; ”) _

'Recitals

A The Foundauon proposes to design a family aquatic center (the “Aquatle Project”)
and provide for the funding (by donation and/or borrowed funds) of the same on 2 srte presently
B owned by the Clty known and named as Sahara Patk. : ~ ‘

- B On March,24 2009 the Clty Couneﬂ adepted two altematwe Sahara Park Master
* Plans: Master Plan A and Master Plan B. Master Plan A approves ‘the-Aquatic Preject Land

. . (desexibed below) as a site for the- project and is siubject to the contingencies that the Foundatlon

(2) complete this Agreement by September 24, 2009 or after such extension as allowed by the ‘
City Council, and (b} demonstrate that itcan fund ihe. Aquatic Pro_;ect (the “Fundmg :
: Contmgeney”) _ _

. C . The Foundatren has obtamed that certam Feasrbrhty Study of Ballard*ng and '
- Associates (the “Study™) and presented the same to the City Council. Follewmg srgmﬁeant input

- from the Parks, Recreation and Public Lands staff, the Foundatior has obtairied that cettain.

- Aquatic Site Plan. prepared by Aguatic Excellence. (the “Deszgn”) and: presented the same to the
_Crty Cmmcﬂ The Study and the Desrgn aré ati:ached as Exhrbrt A ' .

D “The Crty has requlred that the adjacent Park Land (descnbed below) be reserved
: for use asa nerghberhood park rather than for use in the Aquatrc Preject. e

B E Ifthls Agreement is entered mto on or before November 29 2009. ot aﬁer sueh
. exfension as allowed by the Crty Council andthe Fundmg Contmgency is satisfied, the ™~ ** |
. Foundation will eonstruet the Aquatic Projeet using the Master. Plan A desrgn and will operate,

L manage and ‘maintain the: Aguatic Projéct in a manner srrmlar to’ other aquatrc centers and Clty

_parks operated, managed and mamtamed by the Clty

. R The Clty and the Foundatron desrre to set forth ﬂ:terr respectwe obhgatrons in '
8 connectron wrth the Aquairc Project pursuant to the terms and cendrtrons of thls Agreemem;. '

Agreement

: In consrderatwn of the foregomg, and m consrderatlon of the mutual prormses heremaﬁ:er .
set fort’h the partles mutually agree as feHows

1 ‘Site. The City has adepted a Sahara Park Master Plan for the land descrlbed on

P -the attached Exhrbrt B. The portlen ef such land to be used for the Aquahe Pro_lect is hlgbllghted - '- '




:'_and describ_ed more particularly on tﬁe attached Exhibit B containing approximately 6.7 acres.
.. (the “Aguatic Project Land™): The pertion of such land to be used fora neighborhood patk is -
- also highlighted and described more particularly on the attached Exhibit B (the “Park Land™).

2. Subdivision Plat and Review. The Foundation shall, at iis sole expense, complete,

as required a subdivision plat. ‘The subdivision plat shall ¢reate two lots-and describe the
- Aquatic Project Land as one lot and the Park Land as one lot in.a manner consistent with Section
: 1 and Bxhibit B of this Agreement. The subdivision shall follow the state and local subdivision

- regulations-in effect at the time the subdivision application process is started. The 'City, asownet .

and subdivider, or the Foundation, as subdivider, at the election of the City, shall complete the
subdivision. Whether the City or the Foundation completes the subdivision, the Foundation shall
reimburse the City for any expenses incurred by the City with respect fo the completion of such
subdivision. Expenses may include; but are not limited to, application and processing fees . '
. charged by.the City, engineering expenses, and surveying expenses. If the Foundation acis as
. - subdivider, the City shall complete all necessary consents, as owner, and take all other necessary =
. actions to assist the Foundation in completing the subdivision desctibed in this Section. -
3. . Transfer of Property. Pursuant to City Code Section 22-902, the City shall K
- consider the sale or-donation 6f the Aquatic Project Land to the Foundation and'if such.sale or . - ..
- dopation is approved by the City Council, the City shall transfer the Aquatic project land in fee -
-simple by warranty deed to the Foundation and retain the Park Land. The notice required by

-, City Code Section 22-902(2) shall describe the proposed useas a family aquatic facility

consistent with the Master Plan adopted by the City Council in Resolution No. 09-18799. The -
termis of such.sale or donation shall also include a (a) condition subsequent in any ssle agréement’

and deed that the Aquatic Project T:and shall only be used for the construction and operation of a . -

family aquatic center, and (b) reversion of the land and all improvements'in fee simple to the
City if the Aquatic Project Land is not: continuously-used in satisfaction of such condition - .

© subsequent. R S

I the Citjr_-;i;-duhcii .appfo\_res asaleor doﬁéﬁbn of the Aqua_tié, Project Land,unul such time as

~ oymership of the property is transferred by warranty deed, the City shall be sesponsible forall

-maintenance and control of the property incinding access by the public consistent with other City

park land. When transfer of ownership to the Foundation is accomplished, the Foundation: shall
. be solely responsible for all control, maintenance, and liability for the Aquatic ProjectLand.

. Ifthe City Council doesnot appi'ové; the sale or donation of the Aquatic Project Land, this
- Agreement is nuil and void, However; nothing prevens the parties from entering inte a’

Asubs'e:quent lease 'Agreém_ént concerning this Aquatic Project Land.

4 Design and Specification. The Foundation:agrees to contract with licensed design
‘professionals necessary for the preparation of design and specifications for the Aquatic Project.
The Foundation shall continuously consult with Park, Recreation and Public Lands staff and the
- final design, which shall be substantially similar to the Design, shall be reviewed by the City’s -
. Parks, Recreation and Cemetery Board and the Foundation shall consider any recommendations
- made by the City’s Parks, Recteation and Cemetery Board. The Aquatic Project currently
- propoesed to be construcied in phases described as Phase One and Phase two. This Agreement




-~ . from commencement of consiruction, unless extended by a Wwriting subscribed to by both parties.

- *from the operation of the Aquatic Projéct for use in furtherance of jts tax-exempt purposes. The

describes and ~cmzc—;rs onlﬁf Phase One. Should this Agreement be executed by the City and the
Foundation, Phase Two is planned by the Foundation to include a teaching/exercise pool,
climbing wall, expanded deck space and landscaping. - '

5. Aquatic Project Cost. The Foundation agrees to pay all costs incurred in
connection with the design and construction of the Aquatic Project. - o

- 6. Satisfaction of Funding Contingency. Within three (3) years from the date of this
Agreement, the Foundatior shall satisfy the Funding Contingency for Phase One. The Funding
Contingency for Phase One shall be deemed satisfied upon the Foundation providing written.

-+ documentation to the City that it has sufficient cash (by donation and/or loan)and in-kind -
donations equal to the cost of the Aquatic Project which-has been established by the Foundation
as Four Million Dollars ($4,000,000.00). "Within ninéty.(90) days following satisfaction of the -

- Funding €ontingency, the Foundation shall begin of the constriction of the Aquatie Project”

- . Phase One as a private owner. If the Funding Contingency is not satisfied, this Agreement shall

-~ terminate and become null and void.

... 7. “Construction. The Foundation shail proceed as owner of the Aquatic Projectand -
 -enfer into coniracts with licensed professionals, contractors and material previders as may be -

- required for the construction of the Aquatic Project to Completion (as défined:in Section 8 of this

- Agreement). Prior to the commencément of construction and unless waived in writing by the

.. City, the Foundation shall obtain a payment and performance bond equal’to the cost of the

- Aduatic Project. Such bonds shall name the City as the insured. ’ ' -

- 8. - Final.Completion. The Aquatic Project shall be complete upon the issuance ofa . -
- certificate of occupancy (the “Completion™). “The Completion shall occur within one (1) year |

9 Opertion. Management and Maintenance. The Foundation, or.a single-member
limited liability company owned solely by the Foundation, shall operate, manage and maintain -
‘the Aquati¢ Project in 2 manner similar to other aguatic éenters and City parks operated, -
 tharisged and maintained by the City including, but not limited to, patking ateds, sidewalks,
* fencing and storm water detention. The Aquatic Facility shall be open to the public for a
. minimum of t¢n (10) weeks each scason. Operation, mandgement and maintenance shall be
.conducted at the sole expense of the Foundation and the Foundation shall retain all proceeds

. Foundation shall be responsible for payment of water and all othes wiilities serving the ‘Aquatic
 facility. "The Fouridation shall have no responsibility to maintain the adjacent Park Land owned

by the City. To secure ongoing performance of its obligations under this Agreement; prior 16 the

* start of construction, the Foundation shall establish and maintain one or more of the following at

.A)  Anannually renewed Irrevocable Standby Letter of Credit in.the amount 6£One
. . Hundred Thousand Dollars ($160,000.00) in the form as provided in the attached
* Exhibit C. In the event that sll improvements (including buildings and accessory '
structutes) and the:Aquatic Projeet Land tevert to the City pursuant to Section 4.




vl'ef this Agreement, an appheeble sale agreement, deed or otherwise, the City shall =~

_in its sole and singular discretion be entitled and autherized to execute upon, and

. present for payment this Irrevocable Standby letter of Credit up to and ineluding
‘the full amount in order to make repairs or other expenditures to the Aquatic.
Project. The necessityio execute upon ﬂns secunty shaﬂ be deterriined i inthe -
sole discretion of the City: o

B Wrthm five (5) years of the last signature date in this Agreement, an inferest
' bearing escrow account in the amount of One-Hundred Thousand Dollars
 (8100,000.00) created by an escrow agreement. The térins of such escrow - . -
- agreement shall allow the city o immediately access this money through a writfen
. demand fo the Foundation without further action nor through litigation shoulda -
-default in performance undér this Agreémient occur by the Foundation. The

T gscrow agreement shall be reviewed and approved by the City Admlmstrator or' o

- 'desrgnee to insure the terms reﬂeet 1mmed1ate aceess

0 - An annually renewed surety bond of sumlar performance bond instrument in the B =

L ._amount of One Hundred Theusand Dollars ($ 100 00030)

. The necessﬂy to execute upon any or all of these altematwe performance securlty mstmments
shall be determined in the sole discretion of the City.- The Foundation shall niot objett to,

" obstiict, impair, impede, prevent of institiite any legal proceeding challenging the execution” .

- “upen or payment of funds provided in the attached IrreVOcable Standby Letter of Credlt, of 2%
- eserow aceoumt. andfor the surety performance bond

B 10.' - No J oint Entrgz Thrs Agreement does fiot ereate a partnersbrp, joint Venture _]OIDI
- enterprrse or other Jomt entrty hetween the Cnty and the Foundatmn a

1. Medratron and Arbltratron Pnor to commencing any htrgatlon concerning this
o Agreement the parues shall use their respeetrve best effoits to resolve any. controversy or clarm

- v 'ansmg eut of or relatmg to this Agreement or breaeh thereof by non—bmdang medlarron o

R 12.- : Comnhance with Laws and Regglatren The Feundahon agrees that it Wlll
: comply ‘with ali local; state and federal Jaws and regu]atrons apphcable to the plannmg, )
| contracting, constructlon, operatlon and mamtenance ‘and se of all gevemment grants and .
donated fiinds concerning the Aquatic Project meludmg bt not limitéd to building codes and

: -prevarlmg ‘wage laws, if applicable, and will indemnify and defend and hold harraless the City
- ﬁ:om any faﬁure to do so as provrded in the mdemmﬁcahon in Sectron 13 of this Agreement.

2y L‘d T }

13, ‘ Indemmﬁcatron and Insurance The Foundatron shalL mdemmﬁr, defend and hold

‘ harmless the City from'and againsi any and all claims, liabilities; judgments, damages, Tawiuits.

of any type, costs and expenses, mcludmg reasonable a;ttorneys fees, incurred by the Clty atising

-~ fiom the neglrgent or intentional acts or cmrssmns of the Feundatron whrle perfcrmmg rts
‘ ebhgatlons under thrs Agreement. :




The Clty shall mdemmfy, defend and hold harmless the Foundation from and agamst any and all
claims; liabilities; ,mc;lg;:;:tents> damages, lawsmts of any type, costs and expenses including
- reasonable attomeys fees incurred by the: Foundatlon arising ﬁom the negligent or intentional

: aets or omlssmns of the City Whﬂe performing | 1ts obhgatlons under tbas Agreement.

. 14 Chmee of law and Jurisdiction. Any civil action arising from thls Agreement
. shall be. brought inthe Dlstnct Gourt ofthe 'I'knrteenth Judicial District of the State of Montana,
a 'Blllmgs, Yellowstone Comtty, Montana.- The laws of the State of’ Montana shall govern the
v nghts and ebhgatlons of the partles oo .

, 15 Dm:attm_)n Defaulg Termination and Nonwmve Th1$ Agreement sha]l be
o automatleally renewed each year on the ongmal Ctty Council approval dater.of December 14,

. 2009, unless either ‘paity gives niinety (90) days wiritién nofice that it.desires to ‘amendthe .
: Agzeement. Ifthe partles eannot egree on any amendments th15 engmal Agreement sha]l remain .

o meﬁ‘eet. o

A "I‘lns ‘Agreement shall be reweWed by the part:es representatwes every ten: (10) years on or near' -
. the anmversary date of Décember 14 for the puz:pese of détermining if the Agreement should. be .
amended to reflect: eurrent emeumstances concerning the operatmn and mmntenance of the

L Aquanc Fac;hty

o Ifelther party fatls to comply with any condmon of tlus Agreement at the time-or in the manner

- provided for, the othet party, at its option, may terminate this Agreement and. be released from
- all obligatiéns efthe default is not cured within thirty (30) days after wiitien notice is provided =~ -
~ tothe defauftmg party. The notice shall specify. the items to'be cured. The non—defaultmg party © -
* may bring suit for damages, speeiﬁc performance or-any other remedy prevxded by law. ‘These:

B remedles are cumulatlve and not excluswe and use ef one dees not. preeluﬂe wise of the ethers

16 Amendment. ThlS' Agreement may be amended only inl Wrmng subscnbed by
bnth partles SRR L } , _ . ‘ :

17. Notlces and Demands Any nottee, demand, or other commumcatton under thts

B ', ,Agreement by eithér. party to the other shall be sufficiently given or deliveréd only.ifit is

- dispatched-by reglstered or certzﬁed ma:d postage prepatd return teeetpt requested, or dehvered A
- personally v

- as o theCity: =~ - Ctty of Blllmgs, Montana
LT < 70 Attn: Mike thtaker Director of Parks Recreatlon
& Cemotery Board-ThELIC LANDS /%
390 North 23 Street =~ - e
Bﬂlmgs, M’I‘ 59101 : 5,

as to the Foundation: ' Better Billmgs Foundatlon
I : - Attn: Chuck Barthuly
PO Box 50480~ .
Billings, MT 59105




or at such cher address with respect to any party as that pa:ty may, from tlme to time, demgnate
-in wntmg -

18. Entlre Amement, 'I‘lns Agreement contams all tenns condmons and : agreements
, agreed upon by the parties to'this Agteement relating to the subject of this Agreement and '
supersedes all prior agreements negotlatlons, understandmgs or commumcat:ons, Whether _

-'.wnttenororal L] R o o

' In testlmony whereof the parties have hereunto sct then' hands the date and year ﬁrst | o
' _above wntten. : SRR : : . o

' ThomasW Hanel 1fsMayar : / Y [ /‘ga;a

o A




